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if one juror escape, State v. Hall, 4 Halst. 256; likewise if juryman was 
incompetent or not sufficiently sworn, or if the case was tried by a less than 
legal jury, Brown v. The State, 5 Eng. 607; nor if jury are discharged upon 
failure to agree, but contra if the discharge before disagreement is without 
defendant's consent, United States v. Peres, 9 Wheat. 579; nor proceedings 
before a grand jury, State v. Whipple, 57 Vt. 637; nor increased penalties for 
subsequent offences, Kelley v. People, 115 111. 583; nor a plea of guilty 
extorted by duress and judgment entered upon it, Sanders v. State, 4 Crim. 
Law Mag. 359 ; nor pendency of other indictments for the same charge, Bailey 
v. State, 11 Tex. App. 140. 

Divorce — Action — State Court — Jurisdiction — Domicile. — State ex 
rel Aldrach v. Morse, 87 Pac. 705 (Utah.) — Held, that where a husband 
and wife were married and resided in Utah, where the husband abandoned the 
wife, the matrimonial domicile was in that state, which was all that was 
essential to confer jurisdiction to decree a divorce, though the husband 
could not be personally served there. 

This case is interesting as following the much discussed case of Had- 
dock v. Haddock, 201 U. S. 562. The domicile of the husband for all practi- 
cal purposes is the domicile of the wife. Greene v. Greene, 28 Mass. 410. 
But for the purpose of bringing a suit, when the husband's conduct is cause 
for the same, she may acquire a domicile distinct from his. Ditson v. Dit- 
son, 4 R. I. 87. The desertion of the husband for a time sufficient to give the 
wife a cause for divorce, entitles her to sue in the former domicile of the 
husband. Shaw v. Shaw, 98 Mass. 158. So where the actual residence of 
the wife is in one state, but her domicile in another, an act of the husband, 
cause for divorce, will make the former her domicile, Bowman v. Bowman, 
24 111. App. 165. By acquiring a foreign residence the wife does not lose the 
right to sue in the state of the husband's domicile, Sewall v. Sewall, 122 Mass. 
156. There may be a separate domicile when the husband and wife are liv- 
ing apart under judicial separation, or when the husband has been guilty of 
misconduct. Hunt v. Hunt, 72 N. Y. 217; which overcomes the presumption 
that the domicile of the husband is that of the wife, Harteau v. Harteau, 14 
Pick. 181 ; and the wife may maintain a suit in the state where they were last 
domiciled, Burtis v. Burtis, 161 Mass. 508. 

Embezzlement — Indictment — Character in which Property was 
Received — Allegation — Sufficiency. — Storms v. State, 98 S. W. 678 
(Ark.). — Held, on a trial for embezzlement, evidence of similar transac- 
tions by accused, before and after transaction relied on, is admissible on the 
question of his intent. 

In a prosecution of a clerk, in a Circuit Court for converting to his own 
use solicitor's fees in certain cases, proof of other acts of embezzlement of 
similar character is admissible to show guilty knowledge. Stanley v. State, 
88 Ala. 154. In a prosecution for embezzlement previous acts of embezzle- 
ment similar to the one charged may be shown as evidence of guilty knowl- 
edge. Same v. Neyce, 88 Cal. 393. On a trial for embezzlement testimony 
as to transactions in the year following, and similar in character to those 
charged, are competent evidence to show guilty knowledge on the part of the 
defendant. People v. DeGraff, 6 N. Y. 412. 

Evidence — Opinions of Non-Experts. — Davis v. Short Line Ry. Co., 88 
Pac. 2 (Utah). — Held, that a man's wife, who had lived with him for 
many years, and was in attendance on him during his illness, and was in a 
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condition to inform herself of his general physical condition as it was before 
and after he was injured, may testify to his good or poor health, and as to his 
suffering pains or being free from them. 

A non-expert witness may give an opinion as to the general health and 
physical condition of another, if the facts upon which the opinion is based, 
are within his knowledge, and have been first stated. Louisville, N. A. & C. 
v. Holsapple, 38 N. E. 137; Turnpike Co. v. Andrews, 102 Ind. 138. A 
mother of the injured party, with whom she has been living, may testify 
from her observations as to what the physical condition of the party injured 
was, before the accident. Sherman v. Village of Oneota, 21 N. Y. Supp. 137. 
A wife may testify as to the appearance of her husband's injuries. James 
v. Ford, 9 N. Y. Supp. 504. Testimony by non-experts of the plaintiff's con- 
dition before and after the accident is admissible, such testimony being within 
the range of common observation; and the fact that expert witnesses have 
given contrary evidence is no ground for excluding it. Winter v. Central la. 
Ry. Co., 45 N. W. 737- 

Evidence — Parol Evidence — Court Records. — Warburton v. Gowre, 79 
N. E. 270 (Mass.). — Held, the court record of a trial, though meager, must 
be taken as true, and can neither be enlarged nor diminished by parol evi- 
dence. 

Parol evidence is inadmissible to vary the terms of a written instrument. 
1 Greenleaf Ev., Section 275. Judicial proceedings must be proved from 
record of court. Lyon v. Boiling, 14 Ala. 753. Except facts connected with 
the trial, which were not proper to be incorporated in the record and not 
inconsistent with it, may, when relevant, be proved by parol evidence. Tobey 
•v. Esterely Machine Co., 44 Am. St. Rep. 554 (N. D.). The oral testi- 
mony of a magistrate is not admissible to contradict his own record of the 
proceedings before him, Henshaw v. Sanil, 114 Mass. 74. Nor can parol evi- 
dence be given to vary decree of divorce, Wilson v. Wilson, 45 Cal. 399. The 
record of proceedings in bankruptcy, however, is only prima facie evidence 
of the facts stated in it and may be varied by parol testimony. Tehley v. 
Ban, 16 Pa. 196. A conclusive judgment in one state offered in evidence in 
another cannot be varied by parol testimony, Barkman v. Hopkins, 11 Ark. 

157- 

Evidence — Presumptions — Common Law. — Ellington v. Harris, 56 
S. E. 134 (Ga.). — Held, there being no evidence as to what was the law of 
South Carolina, the presumption is that the common law there prevailed. 

The views upon this proposition are by no means uniform. In some 
states it is held that in the absence of proof, it will be presumed that the 
laws of another state are the same as the laws of the forum. Osborn v. 
Blackburn, 78 Wis. 209. Others hold that the law of another state will be 
presumed to be the same as the common law of the state of the forum. 
Tilexan v. Wilson, 43 Me. 186. Again, in the absence of evidence, some 
courts maintain that no presumption arises that the statute law of the forum 
is the same as the law of another state. Dickey v. Bank, 89 Md. 280. But 
where the law of two states has been the same, the repeal of the law in the 
state of the forum will not raise a presumption of its repeal in the other. 
Ex parte Lafonta, 2 Rob. 495 (La.). A court cannot presume that laws as 
to the distribution of intestate property in one state are the same as in 
another. Leach v. Pillsbury, 15 N. H. 137. No presumption will be made as 
to the law of a foreign state which would work a forfeiture. Way v. Tele- 



